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Comment on Recent Cases 



Account Stated: Nature of the Action: Necessity of 
Writing. — The opinion in Fee v. McPhee Company 1 quotes with 
approval the following definition of an account stated, given in two 
earlier California cases : 2 "An account stated is a document — a 
writing — which exhibits the state of account between parties and 
the balance owing from one to the other; and when assented to, 
either expressly or impliedly, it becomes a new contract." The 
court also cited other authority 3 containing definitions which do 
not include writing. The mention of writing being dictum in 
the case, the question arises, whether it is essential. 

In the first place, what is the exact nature of an account stated? 
In its simplest form, it arises as follows. Two people have had 
one or more business transactions with each other. They come 
to an agreement upon the amount of the final balance which is due 
from one to the other. This agreement is an account stated. It is 
often said to be a new and independent contract, having for its 
consideration the original items of the account. 4 It is also said 
to be not a contract at all, but simply prima facie proof of the 
balance due. 5 The latter is believed to be the better view, though 
an account stated has some of the features of a contract. 

In support of the view that it is a contract, is the fact that 
the statute of limitations begins to operate upon it from the date 
the balance is struck, as upon a new cause of action. 6 That is a 
statutory development, of course. Again, the California rule is 
that the items of the original account are merged and the right to 
action upon them lost. 7 There is authority in other states to the 
contrary, however, which seems to be based on better reason. 8 The 
California rule probably arises from a confusion of accounts 
stated with compromise. A compromise is a bar to the action on 
the original items, because it is a new contract, based on new 
consideration. An account stated, properly so called, has no new 
consideration. It is prima face evidence of the correctness of an 
account, while a compromise is a conclusive agreement to accept 
a certain balance without an accounting. 9 A true account stated 

1 (Aug. 28, 1916), 23 Cal. App. Dec. 287. 

2 Coffee v. Williams (1894), 103 Cal. 550, 37 Pac. 504; Gardner v. 
Watson (1915), 170 Cal. 570, 150 Pac. 994. 

3 1 R. C. L. 207. 

4 Auzerais v. Naglee (1887), 74 Cal. 60, 15 Pac. 371; Kearney v. 
Bell (1911), 160 Cal. 661, 117 Pac. 925. 

'Nutt v. U. S. (1888), 23 Ct. CI. 68 affirmed in (1888), 125 U. S. 
650, 31 L. Ed. 821, 8 Sup. Ct. Rep. 997; McKinster v. Hitchcock (1886), 
19 Neb. 100, 26 N. W. 705; 1 C. J. 707; 3 Harvard Law Review, 261; 
dissenting opinions in Auzerais v. Naglee, supra, n. 4. 

6 Auzerais v. Naglee, supra, n. 4. 

7 National Lumber Co. v. Tejunga Valley Rock Co. (1913), 22 Cal. 
App. 726, 136 Pac. 508. 

8 2 California Law Review, 50. 

9 3 Harvard Law Review, 261. 
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is not conclusive, and the balance found may be altered by proof 
of errors in the accounting, as was done in the case under dis- 
cussion. 10 Particular items may of course be compromised prior 
to the accounting. 

If it is concluded that an action upon an account stated is in 
reality upon the balance of the original account, it follows that 
any statutory provisions which would have prevented recovery 
upon particular items will also bar recovery upon the balance to the 
extent of those items. The law is to that effect. Considered as a 
contract, an account stated is not within the statute of frauds, 11 yet 
it is generally held that the action will not lie if the items of 
account are within the bar of the statute. 12 When the items are 
barred by limitation, and a written acknowledgment signed by the 
debtor is required to remove the bar, mere agreement upon a 
balance, without such writing, will not afford a basis of action. 13 

Even where writing is not required for the above reasons, it is 
usually present, as the most common basis of the action is a written 
statement sent by the creditor and assented to by the debtor 
through failure to dispute it. 14 Probably for these reasons, the 
words "document" and "writing" were inadvertently incorporated 
into the definition quoted above. In none of the cases adopting 
that definition was the necessity of writing involved. On the 
other hand, it is well settled that the agreement is not a "contract 
in writing," 15 nor necessarily evidenced by a writing. 16 It may be 
wholly oral, even though based on items which must themselves 
be in writing. 17 Unless the definition is revised by eliminating 
the mention of writing, its further repetition may mislead some 
defendant sued upon an oral account stated into relying upon the 
dictum as a defense to the action. 

It is also to be noticed that the term "account stated" has 
come to mean the agreement itself, not the statement upon which 
such agreement was based. The latter sense, in which it is used 
in this definition, is no doubt the natural one to be derived from the 
ordinary use of the words, but to avoid ambiguity, it might be 
better to refer to the statement as the "account rendered," which, 
together with the assent to it, forms the account stated. 18 
O. C. P. 

10 Supra, n. 1. 

"Converse v. Scott (1902), 137 Cal. 239, 70 Pac. 13. 

12 27 L. R. A. 811, 819, note. 

13 Visher v. Wilbur (1907), S Cal. App. 562, 90 Pac. 1065. 

14 Sherman v. Sherman (1692), 2 Vern. 275, 23 Eng. Rep. Repr. 
778, is the earliest reported case on account stated. 

"National Cycle Mfg. Co. v. San Diego Cycle Co. (1902), 135 Cal. 
335, 67 Pac. 280. 

16 Converse v. Scott, supra, n. 11; Baird v. Crank (1893), 98 Cal. 
293, 33 Pac. 63; Kahn v. Edwards (1888), 75 Cal. 192, 16 Pac. 779, 7 
Am. St. Rep. 141 ; 1 C. J. 682, and cases cited. 

"27L. R. A. 811, 815, note. 

^Mercantile Trust Co. v. Doe (1914), 26 Cal. App. 246, 256, 146 
Pac. 692; 3 California Law Review, 317. 



